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DOCKET ENTRY TEXT:

The motion to reconsider this court’s order of June 25, 2007, filed by Attorney General Lisa Madigan and
Director Charles A. Hartke of the Illinois Department of Agriculture (the State defendants), is denied. 
Plaintiffs’ emergency motion for a stay pending appeal is denied. 

O[ For further details see text below.] Notices mailed by Judicial staff.

STATEMENT

Before the court are (1) the State defendants’ motion to reconsider this court’s June 25, 2007, order
finding that this court is divested of jurisdiction to proceed further on the merits as a result of Humane Society
of the United States’ (HSUS) appeal of this court’s order denying HSUS’ motion to intervene,  and (2) plaintiffs’
emergency motion for a stay pending the appeal.  Plaintiffs have filed a brief in support of their motion.  The
State defendants, as well as amici, the HSUS and the Animal Welfare Institute, oppose the plaintiffs’ motion and
have filed briefs in support of their positions.  The plaintiffs have filed a reply to the responses and have
addressed the motion to reconsider.  The court has entertained oral argument on both motions.

A. Motion to Reconsider the Court’s Order of June 25, 2007
This court is not persuaded by the State defendants’ analogy to cases where district courts properly rule

on applications for permanent injunctions while appeals of preliminary injunctions are pending before the Court
of Appeals.  Further, the court disagrees that the other authorities cited by the State defendants compel a change
in the court’s order.  Rather the court finds persuasive the analysis of Judge Carter in Maine v. Norton, 148 F.
Supp. 2d 81 (Dist. Maine 2001).  Accordingly, the court persists in its holding that it lacks jurisdiction to enter
further orders on the merits while HSUS’ appeal is pending before the Seventh Circuit.

B. Emergency Motion For a Stay Pending Appeal
Plaintiffs move for a stay or for an order “freezing” the status quo as it existed at the time HSUS filed its

notice of appeal.  Plaintiffs move pursuant to Federal Rule of Appellate Procedure 8(a)(1)(C), Federal Rule of
Civil Procedure 62(c), and pursuant to the court’s inherent authority to maintain the status quo.  

A notice of appeal does not deprive the district court of jurisdiction over a motion to stay its judgment.
Rakovich v. Wade, 834 F. 2d 673, 674 (7th Cir. 1987).  Consistent with this principle,  Rule 8(a) of the Federal
Rules of Appellate Procedure in pertinent part provides:

“Rule 8. Stay or Injunction Pending Appeal
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(a) Motion for Stay
(1) Initial Motion in the District Court. A party must ordinarily move first in the district
court for the following relief:

* * * 
(C) an order suspending, modifying, restoring, or granting an injunction while an
appeal is pending.”

Rule 62(c) further defines this court’s power to issue injunctive relief pending appeal:
“(c) Injunction Pending Appeal. When an appeal is taken from an interlocutory or final judgment

granting, dissolving, or denying an injunction, the court in its discretion may suspend, modify, restore,
or grant an injunction during the pendency of the appeal upon such terms as to bond or otherwise as it
considers proper for the security of the rights of the adverse party. “

It does not appear to the court that a district court’s power to grant injunctive relief pending appeal under Rule
62(c) extends beyond the circumstance where an appeal is taken from an interlocutory or final judgment granting,
dissolving, or denying an injunction.   In this case, that is not so.  The order pending appeal is not the TRO that
plaintiffs seek to stay or freeze but, rather, this court’s denial of HSUS’ motion to intervene.  Nevertheless, if this
court has the power to freeze the TRO that is currently pending or to enter another form of injunctive relief
pending appeal under Rule 8(a)(1)© or some form of inherent authority, such an action would not be an
appropriate exercise of this court’s discretion.

In this court’s opinion, the factors enumerated in Hilton v. Braunskill, 481 U.S. 770 (1987) and  In re
Forty-Eight Insulations, Inc., 115 F. 3d 1294 (7th Cir. 1994) would apply to the exercise of any authority a
district court may have under Rule 8(a)(1)(C) or a district court’s inherent authority.  These factors are: (1)
whether the stay applicant has made a strong showing that he is likely to succeed on the merits; (2) whether the
applicant will be irreparably injured absent a stay; (3) whether the issuance of a stay will substantially injure the
other parties interested in the proceeding; and (4) where the public interest lies.  Hilton, 481 U.S. at 776; In re
Forty-Eight Insulations, Inc., 115 F. 3d at 1300.  The movant has the threshold burden of demonstrating the first
two factors.  If the movant makes these threshold showings, the Court balances the relative harms considering
all four factors using a “sliding scale” approach.  Forty-Eight, 115 F. 3d at 1300-01.

Plaintiffs maintain that this court should consider the likelihood of their success vis a vis HSUS’ appeal.
Put another way, plaintiffs argue that the unlikelihood of HSUS succeeding on the merits of its appeal satisfies
the first part of the analysis.  The court does not agree.

While the first part of the four-part analysis is the likelihood of success on the merits of the appeal (see
Forty-Eight, 115 F. 3d at 1300-01 (describing the first factor as likelihood of success on the merits of the
appeal)), ordinarily the order on appeal and the order sought stayed are one in the same.  As indicated above, in
this case, that is not so.  An evaluation of the likelihood of success of the merits of HSUS’ appeal challenging
this court’s denial of HSUS’ petition to intervene misses the mark.  The issue is whether it is equitable to
maintain the status quo, that is, should this court maintain some form of injunction precluding the defendants
from prosecuting plaintiffs for violations of P.A. 95-0002 (225 ILCS 635/1.5)) during the pendency of HSUS’
appeal.  See McCarthy Newspapers v. Central Valley Typographical Union, 686 F. 2d 731, 734-35 (9th Cir.
1982).

On June 1, 2007, this court found that plaintiffs demonstrated a likelihood of success on the merits under
the “better than negligible chance of succeeding” standard.  Since that time, however, the court has conducted
a trial on the merits, and considered the arguments and briefs of the parties and amici.  Having done so, this court
no longer believes that plaintiffs have shown a strong or even negligible likelihood of succeeding on the merits
of the action pending before this court.  Therefore, plaintiffs have not satisfied the first part of the applicable four-
part test and their motion is denied.
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