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This matter comes before the court for a consolidated hearing on injunctive relief pursuant to Rule 65(a)(2) of the Federal Rules of
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STATEMENT

Plaintiffs, Cavel International, Inc. (Cavel), James D. Tucker, Randy Beasley, Angela Fabris, Ruben
Gonzalez, Brad D. Melville, Amparo Milan, Paul Milan, Raul Escutia Milan, Roberto Resendez, Ron Warner,
and Isaac Zamora, are operators and employees of a plant in DeKalb, Illinois, which processes horsemeat for
human consumption and exports the meat exclusively to customers living abroad.  Plaintiffs have filed suit
challenging the constitutionality of the newly effective P.A. 95-0002 (codified as section 1.5 of the Illinois Horse
Meat Act (225 ILCS 635/1.5)) which criminalizes, among other things, the slaughter of horses with knowledge
that the meat will be used for human consumption.

Plaintiffs’ suit seeks a declaration that P.A. 95-0002 is unconstitutional, as well as preliminary and
permanent orders enjoining defendants, Illinois Attorney General Lisa Madigan, DeKalb County State’s Attorney
Ron Matekaitis, Governor Rod Blagojevich1, and Director of the Illinois Department of Agriculture, Charles A.
Hartke, from enforcing the statute.  Plaintiffs’ complaint contains eight counts alleging that P.A. 95-0002 (1)
violates the dormant foreign and interstate commerce clauses; (2) is preempted by federal law; (3) is preempted
by treaties and trade agreements; (4) violates Fourteenth Amendment due process; (5) is an unconstitutional bill
of attainder; (6) effects an unconstitutional taking under the Fifth Amendment; (7) is an unconstitutional exercise
of Illinois’ police power; and (8) constitutes special legislation prohibited by the Illinois Constitution.  Plaintiffs
voluntarily dismissed count VIII of the complaint prior to the hearing.  The court grants defendants’ motion for
judgment as a matter of law against plaintiffs pursuant to Rule 52(c), finding that plaintiffs have not established
any constitutional infirmity in P.A. 95-0002.

I. BACKGROUND
On May 24, 2007, P.A. 95-0002 became effective.  Section 5 of P.A. 95-0002 amends the Illinois Horse

Meat Act (225 ILCS 635/1 et seq.) by adding §1.5 which provides in pertinent part:
“(a) Notwithstanding any other provision of law, it is unlawful for any person to slaughter a horse if that
person knows or should know that any of the horse meat will be used for human consumption.
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(b) Notwithstanding any other provision of law, it is unlawful for any person to possess, to import into
or export from this State, or to sell, buy, give away, hold, or accept any horse meat if that person knows
or should know that the horse meat will be used for human consumption.
(c) Any person who knowingly violates any of the provisions of this Section is guilty of a Class C
misdemeanor.”  P.A. 95-0002, §5, effective May 24, 2007 (now codified as 225 ILCS 635/1.5).
On May 25, 2007, plaintiffs filed this action challenging P.A. 95-0002 and requesting a temporary,

preliminary, and permanent order enjoining defendants from enforcing P.A. 95-0002 against them.  This court
entered a temporary restraining order on June 1, 2007, effective until June 14, 2007, restraining and enjoining
defendants from prosecuting plaintiffs for violations of P.A. 95-0002.  Counsel for the parties have agreed that
no criminal charges for violation of P.A. 95-0002 have been filed against any plaintiff and therefore the principles
of abstention developed in Younger v. Harris, 401 U.S. 37, 27 L. Ed. 2d 669, 91 S. Ct. 746 (1971), do not apply
in this case.  On June 7, 2007, this court denied a motion to intervene by the Humane Society of the United States
(HSUS). The court has granted leave to the HSUS, the Horsemen’s Council of Illinois, and the Animal Welfare
Institute to file amicus curiae briefs.  On June 14, 2007, a consolidated hearing on the application for preliminary
hearing and trial of the action on the merits was held pursuant to Rule 65(a)(2).

Plaintiffs called James D. Tucker, the general manager of Cavel.  Tucker testified that  Cavel’s De Kalb,
Illinois plant has been in business since 1987 and is the only plant in the United States that slaughters horses for
human consumption.  Tucker described Cavel’s plant as a slaughterhouse and meat packing operation that
produces horse meat for export as food.  Tucker explained that Cavel contracts with horse buyers who purchase
horses at auctions throughout the Midwest, West, East, and South.  Most of the horses Cavel acquires are from
outside the State of Illinois.  The horses are transported to Cavel’s plant by the horse buyers or by the sellers of
the horses.  Cavel does not own the horses while they are being transported to the plant and Cavel does not own
the trucks transporting the horses.  

Tucker testified that the horses are unloaded at the plant under government inspection and examined by
a U.S. Department of Agriculture (USDA) veterinarian.  Tucker said that Cavel follows a myriad of rules
concerning the handling of livestock under the Horse Transportation Law.  Cavel has a USDA veterinarian on
the premises whenever they are processing horse meat.  The horses are ultimately brought to the kill floor,
euthanized, and dressed out to carcass form.  

Tucker testified further that the horse meat is sold either in fresh carcass form or as boxed meat.  The
boxed horse meat is sold either fresh or frozen and it is shipped within a few days to the customer.  The fresh
horse meat is trucked to an airport and flown to Europe.  The frozen horse meat is trucked to rail yards and goes
by rail to ports where it is loaded into oceangoing containers and shipped to ports overseas.  Tucker indicated
that Cavel sells less than 1% of the horsemeat it processes for other than human consumption.  Cavel exports
100% of the horsemeat that it processes for human consumption to customers overseas.  Generally, Cavel’s
customers are in the central part of western Europe in countries including Belgium, France, Switzerland, Italy,
Germany, and the Netherlands.  Cavel sells no horse meat for human consumption in Illinois or in any other state
of the United States.

At the conclusion of Mr. Tucker’s testimony, plaintiffs moved the admission of four exhibits.  Plaintiffs’
exhibit No. 2 was a portion of a letter from the Minister of Foreign Affairs of the Kingdom of Belgium to Illinois
Governor Rod R. Blagojevich providing that “[g]iven the interest Belgium takes in this type of exportations from
Illinois, we will be carefully scrutinizing the compatibility of Horse [sic] Bill 1711 with international trade rules,
including those existing under the World Trade Organization.”  Plaintiffs’ exhibit No. 3 was a press release from
Governor Blagojevich’s office.  Plaintiffs’ exhibit No. 4 was a transcript of proceedings before the House of
Representatives of the Illinois General Assembly.   Plaintiffs’ exhibit No. 5 was a notice of filing in a matter
pending before the United States District Court for the District of Columbia.

The court reserved ruling on defendants’’ motion for a directed verdict2.  Thereafter, defendants called
an official with the USDA who testified regarding the feasibility of using small  slaughtering facilities to
slaughter multiple species of animals.  After hearing argument from the parties, the court took the matter under
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advisement and extended the temporary restraining order until June 28, 2007, or until the court’s ruling,
whichever is sooner.  On June 19, 2007, the HSUS filed a notice of appeal regarding the court’s denial of HSUS’
motion to intervene.  On June 25, 2007, this court determined that it was divested of jurisdiction and unable to
enter further orders on the merits due to the HSUS’ notice of appeal.  On June 28, 2007, this court denied
defendants’ motion to reconsider the order of June 25, 2007, and denied plaintiffs’ emergency motion for a stay
pending appeal.  On July 3, 2007, the United States Court of Appeals for the Seventh Circuit reversed this court’s
order of June 25, 2007, and ordered this court to proceed on the merits of the preliminary injunction motion and
to final judgment.  This order is now entered in compliance with the Seventh Circuit’s order.

II. ANALYSIS
At the outset, the court finds that plaintiffs have not advanced the claims alleged in counts III-VI of their

complaint having failed to brief these claims in their pre-hearing memorandum or to argue them at the Rule
65(a)(2) hearing.3  Thus, these claims have been abandoned.  See Duncan v. State of Wisconsin Department of
Health and Family Services, 166 F. 3d 930, 934 (7th Cir. 1999) (stating that arguments that a party fails to
develop in its brief in any meaningful manner will be deemed waived or abandoned); McMaster v. United States,
177 F. 3d 936, 940-41 (11th Cir. 1999) (noting that a claim may be considered abandoned when the allegation
is included in plaintiff’s complaint but plaintiff fails to present any argument concerning the claim to the district
court).  Thus, the court grants defendants’’ Rule 52(c) motion for judgment as a matter of law against plaintiffs
as to counts III, IV, V, and VI of the complaint.  For the reasons that follow, defendant’s Rule 52(c) motion is
also granted with respect to counts I, II, and VII.

Under Rule 52(c), “the court may enter judgment as a matter of law ... with respect to a claim or defense
that cannot under the controlling law be maintained ... without a favorable finding on that issue.” Fed. R. Civ.
P. 52(c).  Rule 52(c) expressly authorizes the district judge to resolve disputed issues of fact. See Fed. R. Civ.
P. 52(a) (“Findings of fact, whether based on oral or documentary evidence, shall not be set aside unless clearly
erroneous.”).  In deciding whether to enter judgment on partial findings under Rule 52(c), the district court is not
required to draw any inferences in favor of the non-moving party; rather, the district court may make findings
in accordance with its own view of the evidence.  Pinkston v. Madry, 440 F. 3d 879, 890 (7th Cir. 2006).

The three remaining claims cannot be maintained without a finding that P.A. 95-0002 is unconstitutional.
A party seeking a permanent injunction must prove actual success on the merits, lack of adequate remedy at law
or irreparable harm, that the equities favor granting the injunction, and that the entry of the injunction will not
harm the public interest.  Plummer v. American Institute of Certified Public Accountants, 97 F. 3d 220, 229 (7th
Cir. 1996).  Thus, in this case, in order to satisfy the actual success on the merits element, plaintiffs must prove
that P.A. 95-0002 is unconstitutional.  Plaintiffs also request a declaratory judgment that P.A. 95-0002 is
unconstitutional. Because the court finds that plaintiffs have failed to demonstrate any constitutional infirmity
in P.A. 95-0002, the court’s analysis begins and ends with the plaintiff’s constitutional challenges to P.A. 95-
0002, and the court need not consider the other elements of injunctive relief.

A. Preemption
Plaintiffs contend that P.A. 95-0002 is expressly preempted by the Federal Meat Inspection Act (FMIA)

because P.A. 95-0002 directly regulates the facilities and operations of Cavel’s plant in a way that is “in addition
to or different than” the FMIA.  Defendants argue that the FMIA does not preempt P.A. 95-0002 because the
FMIA does not address the slaughtering of horses for human consumption, and certainly does not expressly
preclude the activity.

The principle of preemption arises from the Supremacy Clause of the Constitution which states that “the
Laws of the United States ... shall be the supreme Law of the Land ... any Thing in the Constitution or Laws of
any State to the Contrary notwithstanding.”  U.S. Const. art. VI, cl. 2.  “Pursuant to this authority, Congress may
preempt state law.”  Chambers v. Osteonics Corp., 109 F. 3d 1243, 1246 (7th Cir. 1997).  “A federal law may
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preempt a state law expressly, impliedly through the doctrine of conflict preemption, or through the doctrine of
field (also known as complete) preemption.”  Boomer v. AT & T Corp., 309 F. 3d 404, 417 (7th Cir. 2002).  At
the trial on the merits and in their hearing memorandum, plaintiffs have limited their argument to express
preemption and, therefore, the court will not address the other preemption forms.

Among other regulations and definitions applicable to horses, the FMIA contemplates both the pre-
slaughter and post-slaughter inspection of animals, including horses, for the production of meat and meat food
products in any slaughtering, meat-canning, salting, packing, rendering or similar establishment.  21 U.S.C.
§603(a), §604.  The FMIA also contains an express preemption clause which provides that “[r]equirements within
the scope of this chapter with respect to premises, facilities and operations of any establishment at which
inspection is provided under subchapter I of this chapter, which are in addition to, or different than those made
under this chapter may not be imposed by any State ...”  21 U.S.C. §678.  

Plaintiffs assert that because P.A. 95-0002 makes it unlawful to slaughter horses for human consumption
while the FMIA specifically permits the practice and regulates the premises, facilities, and operations that do so,
P.A. 95-0002 is expressly preempted.  This court disagrees.   

The purpose of the FMIA is to protect the health and welfare of consumers by regulating the production
of meat and meat food products to ensure that wholesome, unadulterated, and properly marked, labeled, and
packaged meat and meat food products enter commerce.  21 U.S.C. §602.  The purpose of the FMIA is not to
regulate which meats are to be consumed by humans and which are not.  Thus, even though horse meat is
included within the class of meat and meat food products that may be capable of use as human food under the
FMIA (21 U.S.C. §601(j), (k)), the FMIA does not require that Illinois legalize the slaughter of horses for human
consumption or require Illinois to allow commercial trade of horse meat intended for human consumption.
Neither the prohibition of the slaughter of horses for human consumption in subsection (a), nor the prohibition
of the possession, importing, exporting, selling, buying, giving away, holding or accepting of horse meat intended
for human consumption under subsection (b), is an attempt by Illinois to regulate meat inspection requirements
with respect to premises, facilities, and operations of establishments at which inspection is provided under the
FMIA.  Rather, P.A. 95-0002 prohibits a type of animal meat that may be marketed for human consumption.  This
prohibition is not additional to or different than the FMIA’s regulation of the facilities engaged in meat and meat
food production, such regulation being indifferent to the type of animal from which these products come.

In Empacadora De Carnes De Fresnillo v. Curry, 476 F. 3d 326 (5th Cir. 2007), the Fifth Circuit held that
the FMIA did not expressly deprive states of the ability to define what meats may be available to slaughter for
human consumption and, therefore, that a Texas statute similar to P.A. 95-0002 had not been expressly
preempted.  See Curry, 476 F. 3d at 333.  The court in Curry determined that the express preemption clause of
the FMIA limits states in their ability to govern meat inspection and labeling requirements but does not limit a
state’s ability to regulate what types of meat may be sold for human consumption in the first place.  Curry, 476
F. 3d at 333.

Plaintiffs acknowledge the holding in Curry but argue that the Seventh Circuit’s decision in Chicago-
Midwest Meat Association v. City of Evanston, 589 F. 2d 278 (7th Cir. 1978), dictates the opposite result.  In
that case, the Chicago-Midwest Meat Association challenged municipal ordinances that authorized the inspection
of meat delivery vehicles while the vehicles were on their delivery routes or at points of delivery.  Chicago-
Midwest Meat Association, 589 F. 2d at 280.  The district court determined that the ordinances did not conflict
with the Wholesome Meat Act of 19674 (21 U.S.C. §601 et seq.) (WMA).  In rejecting the association’s appellate
contention that the WMA preempted the ordinances, the court stated that “the supremacy and commerce clauses
allow municipalities to enact and enforce ordinances providing for the inspection of meat delivery vehicles at
locations other than the premises of the establishments regulated by the [WMA].”  Chicago-Midwest Meat
Association, 589 F. 2d at 280.  The court held that the WMA “demonstrates that state regulation ‘in addition to,
or different’ from the federal scheme is impermissible only on the site of the regulated establishment[,]” and that
the vehicle inspections at issue occurred beyond the premises of the association’s members.  Chicago-Midwest
Meat Association, 589 F. 2d at 283.  
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Plaintiffs argue that Chicago-Midwest Meat Association makes clear that federal law would preempt
inspections if they take place on the site of a slaughterhouse.  Plaintiffs maintain that P.A. 95-0002 directly
regulates the facilities and operations of Cavel’s plant in a way that is in addition to or different than the FMIA
because it dictates how Cavel may use its site by limiting the types of operations in which the company may be
engaged.  

The flaw in plaintiffs’ argument is that P.A. 95-0002 does not regulate meat inspection at all and,
therefore, the on-site or off-site distinction drawn in Chicago-Midwest Meat Association does not advance their
preemption argument.  As explained above, P.A. 95-0002 regulates the types of animals that may be slaughtered
for human consumption in Illinois not the inspection of the operations and facilities of establishments subject to
inspection under the FMIA.

For the foregoing reasons, the court concludes that plaintiffs have not demonstrated that P.A. 95-0002
regulates the premises, facilities, or operations of slaughterhouses.  Thus, P.A. 95-0002 is not expressly
preempted by §678 of the FMIA.

B. Dormant Commerce Clause
The Commerce Clause states that “Congress shall have Power ... To regulate Commerce with foreign

Nations, and among the several States, and with Indian Tribes.”  U.S. Const. Art. I, §8, cl. 3.  Although the
Commerce Clause addresses only Congress’ power, there is a dormant or negative aspect of the Commerce
Clause that limits the power of the states to regulate commerce.  Camps Newfound/Owatonna Inc. v. Town of
Harrison, 520 U.S. 564, 571-72, 137 L. Ed. 2d 852, 862, 117 S. Ct. 1590, 1596 (1997).  As a result, even in areas
where Congress has not spoken, state regulations may violate the Commerce Clause either because the laws
discriminate5 against interstate or foreign commerce, or because they incidently affect such commerce.  DeHart
v. Town of Austin, Indiana, 39 F. 3d 718, 723 (7th Cir. 1994).

1. Foreign Commerce Clause
State regulations that facially discriminate against foreign commerce are virtually per se invalid.  Piazza’s

Seafood World, LLC v. Odom, 448 F. 3d 744, 750 (5th Cir. 2006).  Nondiscriminatory state regulations affecting
foreign commerce violate the Foreign Commerce Clause if they (1) create a substantial risk of conflicts with
foreign governments or (2) impede the federal government’s ability to speak with one voice in regulating
commercial affairs with foreign states.  Piazza’s Seafood World, LLC, 448 F. 3d at 750.  Consequently, the first
question is whether P.A. 95-0002 discriminates against foreign commerce on its face.

a. Facial Discrimination Against Foreign Commerce
Plaintiffs contend that P.A. 95-0002 facially discriminates against foreign commerce because it prohibits

the importing of horse meat intended for human consumption to Illinois, and prohibits the exporting of that
product from Illinois.  Defendants maintain that P.A. 95-0002 does not facially discriminate against foreign
commerce.  

The Supreme Court has defined “discrimination” in the context of the Commerce Clause as differential
treatment of local and extra-territorial interests that benefits local interests and burdens extra-territorial interests.
Oregon Waste Systems, Inc. v. Department of Environmental Quality of the State of Oregon, 511 U.S. 93, 99,
128 L. Ed. 2d 13, 21, 114 S. Ct. 1345, 1350 (1994) (“‘discrimination’ simply means differential treatment of in-
state and out-of-state economic interests that benefits the former and burdens the latter”).  The Court has also held
that a State’s preference for domestic commerce over foreign commerce is inconsistent with the Commerce
Clause even if the State promulgating the law is not a direct beneficiary of the discrimination.  Kraft General
Foods v. Iowa Department of Revenue, 505 U.S. 71, 79, 120 L. Ed. 2d 59, 68, 112 S. Ct. 2365, 2370 (1992).  

Plaintiffs maintain that by prohibiting the import or export of horsemeat for human consumption, the State
of Illinois is directly restraining foreign commerce and declaring an unconstitutional embargo against horsemeat.
In this respect, plaintiffs challenge  the import/export prohibition within subsection (b) of P.A. 95-0002 (225
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ILCS 635/1.5(b)).  This court finds otherwise.
Subsection (b) does not facially discriminate against foreign commerce because it treats foreign and

Illinois interests equally.  Subsection (b) prohibits the following activities in Illinois with regard to horse meat
intended for human consumption:  possessing, importing to, exporting from, selling, buying, giving away,
holding, or accepting, any horse meat for human consumption.  It is unlawful for any person, whether that person
is an Illinois citizen or a Belgian citizen, to engage in such activities.  This is also true whether the person
engaging in the unlawful activities is working for an Illinois or a Belgian business entity.  There is no disparate
treatment of in-state and foreign economic interests.

Plaintiffs argue that P.A. 95-0002 implicates the foreign Commerce clause in both ways that the Fifth
Circuit in Empacadora De Carnes De Fresnillo believed that the Texas statute did not.  Plaintiffs cite the
following excerpt from Empacadora De Carnes De Fresnillo:

“This case does not implicate the Foreign Commerce Clause as statutes placing import and export
restrictions do, see, e.g., South-Cent. Timber Dev., Inc. v. Wunnicke, 467 U.S. 82, 104 S. Ct. 2237, 81
L. Ed. 2d 71 (1984), or in the way restrictions on products “used constantly and exclusively ... in foreign
commerce” would.  Japan Line, Ltd. v. Los Angeles County, 441 U.S. 434, 99 S. Ct. 1813, 60 L. Ed. 2d
336 (1979).“  Empacadora De Carnes De Fresnillo, 476 F. 3d at 335. 
This argument lacks merit.  First, implicating the Foreign Commerce Clause is not the same as facial

discrimination against foreign commerce.  The “import and export” reference in Empacadora De Carnes De
Fresnillo was used to explain that the court was not going to address the Foreign Commerce Clause.  That
language is not authority for the notion that impacting foreign commerce is equal to facial discrimination.
Second, the court does not agree that horse meat is like the ocean-going container referenced in Japan Line, Ltd.
that is “used constantly and exclusively” in foreign commerce.  For example, horse meat intended for human
consumption is apparently used outside of foreign commerce on various dinner tables in Belgium, France,
Switzerland, Italy, Germany, and the Netherlands.

Next, plaintiffs argue that P.A. 95-0002 directly discriminates against foreign commerce in the way the
Oklahoma law restricting the export of minnows at issue in Hughes v. Oklahoma, 441 U.S. 322, 60 L. Ed. 250,
99 S. Ct. 1727 (1979), discriminated against interstate commerce.  Hughes is quickly distinguished because the
Oklahoma law struck down in Hughes discriminated on its face.  Hughes, 441 U.S. at 336-338, 60 L. Ed. 2d at
262-263, 99 S. Ct. at 1736-1737 (“Section 4-115(B) on its face discriminates against interstate commerce.  It
forbids the transportation of natural minnows out of the State for purposes of sale, and thus ‘overtly blocks the
flow of interstate commerce at [the] State’s borders’” yet does not “limit in any way how these minnows may
be disposed of within the State”).  In contrast, P.A. 95-0002 is a complete ban on in-state slaughter of horses for
human consumption, and on selling, buying, giving away, holding, accepting, and importing to and exporting
from Illinois any horse meat intended for human consumption.

In sum, P.A. 95-0002 regulates evenhandedly by imposing a complete ban within the State of Illinois on
commerce in horse meat intended for human consumption without regard to who is engaging in such commerce.
Thus, the court is not convinced that P.A. 95-0002 is discriminatory but, rather, holds that on its face it regulates
evenhandedly.

b. Effect on Foreign Commerce
Because P.A. 95-0002 does not discriminate against foreign commerce, the next question is whether

plaintiffs have shown that it impermissibly affects foreign commerce.  Plaintiffs have proven that  Cavel is
exporting horsemeat intended for human consumption to Belgium, France, Switzerland, Italy, Germany, and the
Netherlands.  Plaintiffs have also proven that Cavel is the only company in the United States doing so.  As a
result, the prohibition of exporting horsemeat for human consumption from Illinois within P.A. 95-0002 affects
foreign commerce.

“Nondiscriminatory state regulations affecting foreign commerce are invalid ‘if they (1) create a
substantial risk of conflicts with foreign governments; or (2) undermine the ability of the federal government to
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“speak with one voice” in regulating commercial affairs with foreign states.’”  Piazza’s Seafood World, 448 F.
3d at 750, citing New Orleans S.S. Ass'n v. Plaquemines Port, Harbor & Terminal Dist., 874 F. 2d 1018, 1022
(5th Cir.1989) (quoting Japan Line, Ltd., 441 U.S. at 446, 99 S. Ct. 1813). 

With regard to creating a substantial risk of conflict, plaintiffs concede that they are unaware of any
trading partner taking formal or informal action in response to P.A. 95-0002, but plaintiffs point out that the
Belgian Minister for Foreign Affairs has indicated that Belgium has an interest in the horse meat exported from
Illinois and will examine the compatibility of P.A. 95-0002 with international trade rules.  The mere mention of
an intent to examine P.A. 95-0002 does not, in and of itself, indicate a substantial risk of conflict.  Furthermore,
plaintiffs have failed to demonstrate in any other way a substantial risk of conflict with Belgium or any other
foreign government as a result of P.A. 95-0002.  First, while plaintiffs have proven that Cavel exports 100% of
the horse meat it produces for human consumption to destinations abroad it has not quantified its total horse meat
exports or the amount of horse meat for human consumption exported to any given foreign nation.  Moreover,
plaintiffs have not proven what percentage of the world horse meat supply comes from Cavel.  While plaintiffs
have demonstrated that the Kingdom of Belgium has some level of interest in the horse meat exported from
Illinois, plaintiffs have not shown how much Illinois horse meat is consumed by Belgians or what percentage of
the total amount of horse meat consumed by Belgians is from Illinois.  As a result, this court cannot begin to
assess the risk of a conflict with Belgium due to the purported burden P.A. 95-0002 exacts on foreign commerce.

Plaintiffs argue that because P.A. 95-0002 flatly bans the export of horse meat for human consumption
it impedes the ability of the federal government to speak with one voice in regulating commercial affairs with
foreign states and unduly burdens foreign commerce without serving any legitimate state law interest.  Plaintiffs
have not shown that the federal government has a policy on exporting horse meat for human consumption.  The
fact that Cavel is the only United States exporter of such products and is no longer permitted to do so under P.A.
95-0002 does not impede the federal government’s ability to speak to this issue if it chooses to do so.

2. Interstate Commerce Clause
A challenge to a State law under the dormant Interstate Commerce Clause is also subject to a two-tiered

analysis.  Alliant Energy Corporation v. Bie, 336 F. 3d 545, 546 (7th Cir. 2003).  A state or local law may violate
the Commerce Clause either because the law discriminates against interstate commerce or because it incidentally
affects such commerce.  Alliant Energy Corporation, 336 F. 3d at 546.  A law that clearly discriminates against
interstate commerce in favor of intrastate commerce is virtually invalid per se.  Wyoming v. Oklahoma, 502 U.S.
437, 454, 117 L. Ed. 2d 1, 22, 112 S. Ct. 789, 800 (1992).  By contrast, an evenhanded law that only incidentally
burdens interstate commerce is subject to the more permissive balancing test under Pike v. Bruce Church, Inc.,
397 U.S. 137, 142, 25 L. Ed. 2d 174, 178, 90 S. Ct. 844, 847 (1970).  Alliant Energy Corporation, 336 F. 3d at
546.  

a. Discrimination Against Interstate Commerce
In the context of interstate commerce, discrimination means differential treatment of in-state and out-of-

state economic interests that benefit the former and burdens the latter.  United Haulers Association, Inc. v.
Oneida-Herkimer Solid Waste Management, ___ U.S. ___, ___, 167 L. Ed. 2d 655, 664-665, 127 S. Ct. 1786,
1793 (2007).  It is unclear whether plaintiffs are making a first-tier argument with regard to interstate commerce.
To the extent they are arguing that P.A. 95-0002 discriminates against interstate commerce on its face, the
argument is rejected.  P.A. 95-0002 treats out-of-state and Illinois interests equally.  Subsection (a) prohibits the
slaughtering of horses for human consumption.  Subsection (b) prohibits the following activities: possessing,
importing to Illinois, exporting from Illinois, selling, buying, giving away, holding, or accepting, any horse meat
for human consumption.  These activities are unlawful whether engaged in by an Illinois citizen or an Indiana
citizen.  This is also true whether the person engaging in the unlawful activities is working for an Illinois or an
Indiana business entity.  P.A. 95-0002 regulates evenhandedly by imposing a complete ban within the State of
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Illinois on commerce in horse meat intended for human consumption without regard to whether the person
engaging in such commerce is from within or without Illinois. 

b. Effect on Interstate Commerce
If the legislation “regulates to effectuate a legitimate local public interest, and its effects on interstate

commerce are only incidental, it will be upheld unless the burden imposed on such commerce is clearly excessive
in relation to the putative local benefits.”  Pike, 397 U.S. at 142, 25 L. Ed. 2d at 178, 90 S. Ct. at 847.  The court
finds it unnecessary to engage in Pike balancing in this case because plaintiffs have not shown that P.A. 95-0002
has worked a burden on interstate commerce.  If a party seeking to invalidate a statute cannot show any burden
on interstate commerce, then the dormant Commerce Clause is not implicated and the statute will not be
invalidated.  Alliant Energy Corporation v. Bie, 330 F. 3d 904, 911 (7th Cir. 2003).  

The facts presented by plaintiffs only suggest that Cavel may be engaged in interstate commerce.  With
regard to the upstream aspects of Cavel’s operation, Mr. Tucker indicated that most of the horses slaughtered at
Cavel are acquired by horse buyers at auctions outside the State of Illinois.  However, it is unclear whether the
horses are actually purchased outside of Illinois by Cavel’s agents on behalf of Cavel or if Cavel purchases the
horses after they are acquired by a third-party and the transaction takes place in Illinois.  Mr. Tucker testified that
Cavel does not own the horses while they are being transported to the plant.  The court also notes that plaintiffs
failed to establish the number of horses Cavel acquires and slaughters.  Thus, to the extent plaintiffs have
established any effect on interstate commerce in Cavel’s acquisition of horses, the court cannot assess the degree
of impact on interstate commerce.  As for the downstream side of Cavel’s operation, Mr. Tucker only testified
that:

“The fresh meat generally goes by air.  It goes by - - we load it in a truck.  It goes to the airport, and its
flown out to Europe.  The frozen meat goes in an oceangoing container and [is] taken by truck to rail
yards and the rail yards to the ports and the ports overseas.” 

With regard to the fresh horse meat, plaintiffs have not shown that they use an airport outside of Illinois.  With
regard to the frozen horse meat, plaintiffs have not shown that it is exported from a port outside of the State of
Illinois.  Moreover, as indicated earlier, plaintiffs failed to present any evidence as to the amount of horse meat
Cavel exports.  In the court’s view these facts at best demonstrate a minuscule impact on interstate commerce.

The foregoing notwithstanding, even if the court assumed arguendo that plaintiffs have demonstrated that
P.A. 95-0002 burdens interstate commerce, the court finds that plaintiffs have not met their burden of showing
that the incidental burden on interstate commerce is excessive compared to the legitimate Illinois interests
discussed in section C below.  See DeHart v. Town of Austin, Indiana, 39 F. 3d 718, 723 (7th Cir. 1994), citing
Hughes, 441 U. S. at 336, 60 L. Ed. 2d at 262, 99 S. Ct. at 1736 (“The person challenging a statute that regulates
evenhandedly bears the burden of showing that the incidental burden on interstate commerce is excessive
compared to the local interest.”).

In sum, the court finds that plaintiffs have not established that P.A. 95-0002 runs afoul of the dormant
Interstate Commerce Clause.

C.  Illinois’ Police Power
Plaintiffs contend that P.A. 95-0002 is an unconstitutional act beyond the police power of the State of

Illinois because it does nothing to promote the public health, morals, safety or welfare of the citizenry of the State
of Illinois.  Defendants argue that P.A. 95-0002 constitutes a valid exercise of Illinois’ police power.

Plaintiffs do not contend that P.A. 95-0002 burdens any fundamental right, therefore the court applies
rational basis scrutiny.  See Romer v. Evans, 517 U.S. 620, 631, 134 L. Ed. 2d 855, 865, 116 S. Ct. 1620, 1627
(1996) (“[I]f a law neither burdens a fundamental right nor targets a suspect class, we will uphold the [law] so
long as it bears a rational relation to some legitimate end”).  A statute is constitutional under rational basis
scrutiny so long as “there is any reasonably conceivable state of facts that could provide a rational basis for the
[statute].”  F.C.C. v. Beach Communications, Inc., 508 U.S. 307, 313, 124 L. Ed.2d 211, 221, 113 S. Ct. 2096,

Case 3:07-cv-50100     Document 105      Filed 07/05/2007     Page 8 of 10



STATEMENT

07C50100 Cavel International, Inc, et al vs. Lisa Madigan, et al.

2101 (1993).  The Supreme Court held:
“On rational-basis review, ... a statute ... comes to us bearing a strong presumption of validity, and those
attacking the rationality of the legislative classification have the burden to negative every conceivable
basis which might support it. Moreover, because we never require a legislature to articulate its reasons
for enacting a statute, it is entirely irrelevant for constitutional purposes whether the conceived reason
for the challenged distinction actually motivated the legislature. ... In other words, a legislative choice
is not subject to court-room fact-finding and may be based on rational speculation unsupported by
evidence or empirical data.”    Beach Communications, Inc., 508 U.S. at 314-15, 124 L. Ed. 2d at 222,
113 S. Ct. at 2101-02 (internal quotation marks and citations omitted). 
The State defendants have advanced (1) the humane treatment of animals, and (2) the regulation of food

for human consumption, as legitimate Illinois interests to which P.A. 95-0002 is rationally related.  At a
minimum this court finds that P.A. 95-0002 passes rational basis scrutiny because it is rationally related to the
first interest advanced by the State defendants.  Illinois’ interest in the humane treatment of animals is a
legitimate interest rationally served by the prohibition of the slaughter of horses for human consumption and the
commercial trade of horse meat intended for human consumption.  The General Assembly could have rationally
concluded that because a horse is more agile and has a keener sense of wariness than more docile animals such
as cattle, they are more difficult to kill in an orderly and methodical way in a slaughterhouse and, therefore, it
is  inhumane to slaughter a horse before its useful life as a companion, recreational, or draft animal has come to
an end.  The General Assembly may have concluded that the more humane practice of euthanizing horses with
drugs when they are no longer useful followed by disposal of the carcass through a rendering plant or some other
means should be encouraged.  Prohibiting the slaughtering of horses for human consumption and banning all
manner of commerce in horsemeat intended for human consumption is rationally related to these ends.   

In challenging the humane treatment of animals interest, plaintiffs argue that the same interest is
addressed by other legislation and that P.A. 95-0002 does not promote that interest because it is lawful to
slaughter horses in Illinois for any reason other than for human consumption.  First, we have not been made
aware of an Illinois law that protects useful horses from premature slaughter or reduces the number of such horses
going to slaughter.  Second, while it is true that it is still lawful to slaughter healthy, useful, horses for any reason
other than for human consumption, that does not render the law incapable of rationally serving its purpose of
reducing the practice.  Legislatures are permitted to correct a problem incrementally and such steps are not a
defect in legislation under rational basis scrutiny.  Beach Communications, Inc., 508 U.S. at 316, 124 L. Ed.2d
at 223, 113 S. Ct. at 2102; see also Turner v. Glickman, 207 F. 3d 419, 426 (7th Cir. 2000).

In addition, the court finds that Illinois’ interest in preserving and promoting public morality provides
a rational basis for the challenged statute.  Regulating the morality of its citizenry is an area traditionally within
the State’s police power.  Ophthalmic Mutual Insurance Co. v. Musser, 143 F. 3d 1062, 1066 (7th Cir. 1998).
The Illinois General Assembly could have reasonably concluded that, based on our cultural history, our society
views horses, along with dogs, cats, and some other creatures, as companion animals6 that are not the equivalent
of ordinary livestock that is raised for food.  Based on that conclusion, the General Assembly may have
concluded that it is cruel and immoral to slaughter horses for human consumption or to engage in commercial
activity with regard to horse meat intended for human consumption, including exporting it to places outside of
Illinois for that purpose.  The prohibitions contained in P.A. 95-0002 are also rationally related to the
accomplishment of that legitimate Illinois interest.  Thus, the court holds that P.A. 95-0002 withstands rational
basis review.

III. CONCLUSION
For the foregoing reasons, the court finds that plaintiffs have failed to demonstrate any constitutional

infirmity in P.A. 95-0002.  Thus, the court grants defendants’ Rule 52(c) motion for judgment against plaintiffs.
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1.Plaintiffs have dismissed their claims against Governor Blagojevich and he is no longer a
defendant in this lawsuit.

2.Although counsel referred to this motion as one for a “directed verdict,” because this was a
hearing before the court sitting without a jury, the court construes defendants’ motion as a Rule
52(c) motion for judgment against plaintiffs which the court has the discretion to reserve ruling
on until after the close of the evidence.  See Gaffney v. Riverboat Services of Indiana, Inc., 451
F. 3d 424, 451 n. 29 (7th Cir. 2007).

3.Upon inquiry by the court, counsel for plaintiffs specifically stated that they were only
proceeding on the Commerce Clause, preemption, and police power counts at trial, and would
not be presenting any evidence or argument with regard to the other counts.

4.The Wholesome Meat Act of 1967 was the former title of the FMIA that contained the same 
§678 with language verbatim of the current preemption.

5. Discrimination against commerce, which is subject to heightened scrutiny, may take more
than one form, but plaintiffs have limited their arguments to facial discrimination so the court’s
analysis is also limited to facial discrimination.

6.The Illinois Humane Treatment for Animals Act defines “companion animal” as “an animal
that is commonly considered to be, or is considered by the owner to be, a pet.  ‘Companion
animal’ includes but is not limited to canines, felines, and equines.”  510 ILCS 70/2.01a.
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